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Direct Testimony of James R. Dauphinais 
 

Introduction and Summary 1 

Q. Please state your name and business address. 2 

A. James R. Dauphinais.  My business address is 16690 Swingley Ridge Road, Suite 140, 3 

Chesterfield, MO 63017. 4 

 

Q. Please state your occupation. 5 

A. I am a public utility regulation consultant and serve as a Managing Principal with the 6 

firm of Brubaker & Associates, Inc. (“BAI”), a firm that specializes in energy, economic 7 

and regulatory consulting.  My qualifications are included in Appendix A, detailing over 8 

forty years of experience with a broad range of issues impacting the electric utility 9 

industry. 10 

 

Q. Have you previously filed testimony in other matters before the Illinois Commerce 11 

Commission (“Commission” or “ICC”) and other similar regulatory bodies? 12 

A. Yes.  As detailed in Appendix A, I have previously filed testimony with the 13 

Commission, the Federal Energy Regulatory Commission (“FERC”) and the utility 14 

regulatory commissions of many other states.  Before the Commission, this includes 15 

testimony I have filed in nearly twenty separate proceedings. 16 
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Q. On whose behalf are you appearing in this proceeding?  17 

A. I am testifying on behalf of NRG Energy, Inc. (“NRG”).  NRG owns real property 18 

within the Commonwealth Edison Company (“ComEd” or “Company”) service 19 

territory that NRG is developing for the purposes of accommodating one or more large 20 

load customers with anticipated demand in excess of 50 MW.  21 

 

Q. What issues are you addressing in your direct testimony? 22 

A. My direct testimony responds directly to the proposed tariff language amendments 23 

ComEd has advanced in this proceeding, including changes to its General Terms and 24 

Conditions (“GT&C”) and its Rider DE – Distribution System Extensions (“Rider DE”), 25 

which include references to a Transmission Security Agreement (“TSA”), which as of 26 

the filing date of this direct testimony has not yet been filed with FERC, much less tested 27 

within a litigated proceeding or accepted by FERC.   28 

My testimony starts by explaining the stranded cost risk for ComEd’s existing 29 

customers associated with incremental fixed costs incurred by ComEd to serve new 30 

large loads.  It next addresses the TSA proposal that ComEd included in its proposed 31 

tariff language amendments to its GT&C.  It then addresses ComEd’s proposed tariff 32 

language amendments to its Rider DE.  Finally, it addresses certain posting of collateral 33 

and grandfathering issues associated with ComEd’s proposed tariff language 34 

amendments to its GT&C and its Rider DE. 35 

  My silence with regard to any issue should not be construed as an endorsement 36 

of ComEd’s position on that issue.   37 
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Q. Are you sponsoring any exhibits with your direct testimony? 38 

A. Yes.  NRG Exhibit 1.1 provides my analysis comparing ComEd’s “Load Ramp x 39 

Standard Rates” large load addition revenue guarantee method to the incremental 40 

revenue requirement to serve large load additions.  NRG Exhibit 1.2 provides a copy of 41 

various large load addition-related transmission presentations that were made by 42 

ComEd in the PJM Stakeholder Process that are inputs for the analysis presented in 43 

NRG-Exhibit 1.1.  NRG Exhibit 1.5 includes the data request responses provided by 44 

ComEd in this proceeding that are referenced in this testimony. 45 

 

Q. Please summarize your conclusions and recommendations. 46 

A. The Commission should take reasonable steps to protect existing customers from 47 

unrecovered incremental costs, consistent with cost-causation and just-and-reasonable 48 

ratemaking principles.  My conclusions and recommendations can be summarized as 49 

follows: 50 

 ComEd identifies a legitimate risk related to potential large load 51 
additions.  The risk is that the actual transmission and distribution revenues 52 
recovered from the large load addition customers might be less than the 53 
revenue requirement of the transmission and distribution investments that 54 
would not have been made but for those large load additions due to the large 55 
load additions not fully materializing or failing to remain fully materialized.  56 
This could leave ComEd with stranded costs it would recover from its 57 
existing customers under its FERC-jurisdictional transmission rates and 58 
Commission-jurisdictional distribution service rates. 59 

 
 There also are benefits associated with large load additions.  It is 60 

important that the Commission consider the competition that exists between 61 
ComEd and utilities in other states with respect to attracting large load 62 
additions.  While the stranded cost risk to ComEd’s existing customers needs 63 
to be reasonably addressed, it must also be remembered that, to the extent 64 
the large load additions are fully realized, it will benefit ComEd’s existing 65 
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customers through lower transmission and distribution rates than they would 66 
have otherwise paid as fixed costs are spread across a larger customer base.  67 
Imposing requirements on large load addition customers that exceed what is 68 
necessary to prevent cost subsidies would only act to drive away the rate 69 
benefit that large load additions can provide to ComEd’s existing customers 70 
to the customers of other utility systems in jurisdictions that have more 71 
competitive large load addition requirements. 72 

 
 ComEd’s “Load Ramp x Standard Rates” proposal does not properly 73 

address the risk.  Requiring large load addition customers to guarantee 74 
transmission and distribution revenues based on their submitted load ramp 75 
applied to ComEd’s standard transmission and distribution service rates 76 
would not reasonably address the risk of ComEd’s existing customers 77 
potentially paying for the transmission and distribution investments that 78 
would not have been necessary but for the large load additions.  This is 79 
because the level of ComEd’s proposed “revenue guarantee” could be 80 
significantly higher or lower than the actual revenue requirement of the 81 
transmission and distribution investments that would not have been made 82 
but for the large load additions.  ComEd’s proposal has two undesirable 83 
results on rates: 84 

 
 When the revenue guarantee is lower than the revenue requirement, 85 

ComEd’s existing customers would subsidize the large load addition 86 
customer in question because it would not require the large load 87 
addition customer to guarantee revenues sufficient to cover the 88 
revenue requirement of the investments that would not have been 89 
incurred for that large load addition. 90 
 

 When the revenue guarantee is higher than the revenue requirement, 91 
it would cause the large load addition customer to subsidize 92 
ComEd’s existing customers because it would require it to guarantee 93 
revenues in excess of the revenue requirement of the investments that 94 
would not have been incurred for that large load addition. 95 
 

 My analysis of recent ComEd data on expected required transmission 96 
system reinforcements associated with large load additions estimates 97 
that in some cases existing customers could subsidize specific large 98 
load addition customers by as much as $161 million individually and 99 
in other cases specific large load addition customers could 100 
individually subsidize existing customers by as much as $192 101 
million. Either outcome is inconsistent with fair and balanced 102 
ratemaking.1 103 
 

 
1 See Table JRD-1, which can be found later in in this testimony. 
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 A better solution is to require an “Incremental Revenue Requirement” 104 
guarantee.  The stranded cost risk that ComEd has identified can be better 105 
addressed by requiring large load addition customers to reasonably 106 
guarantee transmission and distribution revenues that are sufficient to cover 107 
the revenue requirement of the transmission and distribution investment that 108 
would not have been made but for those large load additions.  This approach 109 
avoids the risk of either ComEd’s existing customers subsidizing large load 110 
addition customers or large load addition customers subsidizing ComEd’s 111 
existing customers since the revenue guarantee is based on the revenue 112 
requirement incurred to serve the large load additions.  This approach also 113 
provides appropriate locational price signals.  Large load additions would be 114 
incentivized to locate in locations where the required transmission and 115 
distribution investments for the large load addition would be lower.  This is 116 
unlike ComEd’s “Load Ramp x Standard Rates” approach where the revenue 117 
guarantee required for a given large load addition would be the same 118 
regardless of the amount of investment necessary to serve that large load 119 
addition at one location versus at another. 120 
 

 There are problems with ComEd’s proposed tariff language referencing 121 
the TSA.  ComEd’s proposed GT&C tariff language for its proposed TSA 122 
is unjust and unreasonable because: 123 
 
 It includes FERC-jurisdictional terms.  There is no need for the 124 

Commission to address in this proceeding transmission-related 125 
issues that fall squarely within FERC’s jurisdiction. As ComEd itself 126 
recognizes, the terms and conditions of the proposed TSA will 127 
ultimately be subject to FERC approval since it involves the terms 128 
and conditions for unbundled retail transmission service regulated by 129 
FERC, not terms and conditions for distribution service regulated by 130 
the Commission.  Therefore, the proposed GT&C tariff language is 131 
unnecessary since ComEd’s tariffs already include language that 132 
requires customers to abide by all FERC-approved tariffs. 133 
 

 The TSA terms identified by ComEd lack justification and would 134 
impose unnecessary burdens.  The terms and conditions of the 135 
TSA, as included at a high level in ComEd’s proposed tariff language 136 
amendment to its GT&C, may not be those ultimately filed by 137 
ComEd, much less accepted by FERC, especially since they would: 138 

 
 Impose an unprecedented, multi-year upfront collateral 139 

requirement to guarantee annual revenues are collected from 140 
the customer based on the customer fully materializing and 141 
remaining so rather than guaranteeing annual revenues are 142 
collected from the customer to cover the annual revenue 143 
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requirement of the transmission investments that would not 144 
have been made but for the customer; 145 
 

 Prohibit forms of collateral other than a Line of Credit; and 146 
 

 Require the customer to execute the TSA prior to the 147 
customer having a reasonably binding, complete estimate 148 
from ComEd of the customer’s Rider DE deposits, long-lead 149 
time deposits, and non-standard service payment amounts.   150 

 
 If the Commission addresses the TSA, it should include more reasonable 151 

terms.  As an alternative to outright rejecting the TSA-related portion of 152 
ComEd’s proposed tariff language, to the extent the Commission believes it 153 
has some level of jurisdiction over the terms and conditions of the TSA, the 154 
Commission should condition approval of ComEd’s proposed GT&C tariff 155 
language amendment related to ComEd’s proposed TSA on the following: 156 
 
 The Transmission Revenue Security (“TRS”) should be based on the 157 

annual revenue requirement of the transmission investments that 158 
would not have been made but for the addition of the customer’s load 159 
or, in the alternative, the TRS should be conceptually structured like 160 
ComEd’s Rider DE with respect to facility deposits; 161 
 

 The customer should be permitted to utilize all forms of credit 162 
assurance that are currently permitted under Attachment Q of the 163 
PJM OATT to meet the collateral requirements of the TRS; and 164 
 

 The customer should not be required to execute a TSA until 30 days 165 
after ComEd has provided the customer with both: 166 
 

 The total dollar amount of the TRS the customer will have to 167 
provide under the TSA; and 168 
 

 A reasonably binding, complete dollar estimate of the 169 
customer’s Rider DE deposits, long-lead time deposits and 170 
non-standard service payments. 171 

 
 ComEd properly proposes an “incremental revenue requirement” 172 

guarantee for Rider DE.  ComEd’s proposed tariff language amendments 173 
for distribution under its GT&C and Rider DE appropriately only requires 174 
collateral based on the cost of the investments made by ComEd that would 175 
not have been made but for the customer’s load addition, not based on 176 
guaranteeing the annual revenues ComEd based on the customers’ submitted 177 
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load ramp applied to ComEd’s standard Distribution Facilities Charge 178 
(“DFC”) and Transformation Charge (“TC”). 179 

 
 There are problems with ComEd’s proposed Rider DE tariff language.  180 

While Rider DE properly requires collateral based on the cost of investment, 181 
ComEd has not justified several provisions in its proposed Rider DE for 182 
large load customers. 183 

 
 ComEd has not provided evidence to support its proposed expansion 184 

to include on-premises facility costs in determining Rider DE 185 
deposits. 186 
 

 ComEd has unreasonably and anti-competitively limited the allowed 187 
forms of collateral under its GT&C and Rider DE to cash deposits 188 
and letters of credit.  This limitation imposes unnecessary additional 189 
costs on large load addition applicants which would place Illinois at 190 
a disadvantage compared to other states that are seeking to attract 191 
large load customers.  Utilities such as Dominion Virginia, Evergy 192 
and Indiana Michigan Power Company, either allow large load 193 
addition customers to use alternative forms collateral such as surety 194 
bonds or have provisions for the partial excusal of collateral 195 
requirements. 196 

 
 The Commission should clarify certain portions of ComEd’s proposal.  197 

In discovery, ComEd has provided certain clarifications regarding the 198 
grandfathering of initial large load addition applicant deposits under its 199 
GT&C for applicants already in an active cluster study and not requiring a 200 
restudy of a cluster study if a participant in that cluster study proposes to 201 
accelerate its load ramp or increase its load.  The Commission should 202 
condition any approval of ComEd’s proposed tariff language amendments 203 
for its GT&C and Rider DE on ComEd committing to the Commission that 204 
it will provide the indicated grandfathering and restudy protection.         205 
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I.  RISK TO COMED’S EXISTING CUSTOMERS 206 
ASSOCIATED WITH THE INVESTMENTS 207 

NECESSARY TO SERVE LARGE LOAD ADDITIONS 208 
 
Q. What reason has ComEd provided for its proposed tariff language amendments 209 

for its GT&C and Rider DE? 210 

A. ComEd has experienced an unprecedented number of applications for service from new 211 

customers with relatively large forecasted demand.  ComEd’s proposed changes are 212 

intended to update its rates and practices to better accommodate the growing size, 213 

volume and complexity of application by large demand project applicants and customers 214 

to provide greater transparency around the requirements for such customers to receive 215 

service from ComEd and to improve protections for other customers from potential cost 216 

and risks associated with those applications.  ComEd asserts the changes are necessary 217 

to address the aforementioned challenges and facilitate the economic growth these large 218 

demand projects represent in a manner that supports the safety, reliability, fairness in 219 

cost responsibility, and affordability of service for all of ComEd’s customers.2 220 

  ComEd also asserts that it remains focused on providing large demand project 221 

customers with the speed-to-market that they are seeking, while protecting ComEd’s 222 

other customers from costs associated with facilities designed to serve demand that does 223 

not materialize.  It then concludes by asserting the revisions it is proposing in this 224 

proceeding will help minimize speculative behavior by large demand project applicants 225 

and customers and provide important financial protections for the rest of ComEd’s 226 

customer base.3 227 

 
2 ComEd Ex. 1.0 at 3-4. 
3 ComEd Ex. 2.0 at 3. 



NRG Exhibit 1.0 
James R. Dauphinais 

Page 9 
 
 

BRUBAKER & ASSOCIATES, INC. 

Q. How do you respond? 228 

A. ComEd has experienced an unprecedented number of applications for service from new 229 

customers with relatively large forecasted demand.  ComEd reports it has over 28,000 230 

MW of large demand projects in its current pipeline versus its all-time peak system 231 

demand of just shy of 24,000 MW and that the average size for new applicants within 232 

the last twelve months has been approximately 700 MW in size.4  It is appropriate that 233 

ComEd is seeking to address this potential load growth consistent with the goals it has 234 

identified.  However, as detailed herein, many of ComEd’s proposed tariff language 235 

changes for its GT&C and its Rider DE are inconsistent with those objectives.   236 

As the Commission evaluates ComEd’s proposal, it should be mindful that new 237 

large load additions in ComEd’s service territory benefit ComEd’s existing customers 238 

provided sufficient reasonable provisions are in place to ensure ComEd’s existing 239 

customers are not at significant risk of being left with paying for ComEd’s incremental 240 

cost to serve these customers.  This is because the large load customers would provide 241 

a new additional contribution toward covering ComEd’s existing fixed transmission and 242 

distribution costs that would act to lower ComEd’s transmission and distribution rates. 243 

 

 
4 ComEd Ex. 1.0 at 5-6. 
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Q. Please explain why it is necessary to protect ComEd’s existing customers from 244 

subsidizing new large load additions with respect to transmission and distribution 245 

costs? 246 

A. The Public Utilities Act requires that rates be just and reasonable, and that no customer 247 

or class subsidizes another without lawful justification.  The Commission has 248 

consistently interpreted this standard to mean that rates should be designed in a way that 249 

is both cost-based and consistent with cost-causation principles.  Any framework that 250 

departs from cost-based ratemaking should be presumed to be unjust, unreasonable, 251 

unfair, and harmful to Illinois ratepayers.  New large load additions can require large 252 

new transmission and/or distribution investments that would not otherwise be needed.  253 

Once those investments are made, their cost becomes sunk; the revenue requirement for 254 

them becomes unavoidable regardless of whether the new large load additions 255 

ultimately materialize or not.   256 

 

Q. Can you provide an example that illustrates how those costs could become 257 

stranded? 258 

A. As an extreme example, if after ComEd makes a substantial investment to connect a 259 

particular new large load addition the customer then decides to locate elsewhere before 260 

ever connecting to the grid, that customer would provide no new revenues to ComEd.  261 

However, ComEd would still be stuck with the cost of the investments that it made, but 262 

which it would not have made but for the large load addition.  ComEd would seek 263 

recovery of those stranded costs from ComEd’s existing customers through ComEd’s 264 
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standard transmission and distribution rates even though ComEd might not have 265 

otherwise made that investment to serve other customers until many years into the 266 

future, if at all.   267 

 

Q. Why is this an inappropriate result? 268 

A. This would be inconsistent with cost-based ratemaking and well-established 269 

cost-causation principles as it would have ComEd’s existing customers to pay for a cost 270 

that they did not cause as that cost would not have been incurred but for the large load 271 

addition.   The risk of this scenario partially or fully occurring needs to be protected 272 

against to ensure ComEd’s existing customers are not subsidizing the cost of new large 273 

load additions, which would be inconsistent with cost-based rates and cost-causation 274 

principles.  275 

 

Q. What steps need to be taken to protect ComEd’s existing customers from 276 

subsidizing new large load additions? 277 

A. The Commission should direct ComEd to require an “incremental revenue requirement” 278 

guarantee.  That is, a large load customer should guarantee a level of annual minimum 279 

revenues equal to the annual revenue requirement of the transmission and distribution 280 

investments that would not have been necessary but for that new large load addition.  281 

As long as revenues from the new large load addition customer in this amount are 282 

reasonably guaranteed, it will hold existing customers harmless.  It will do so because 283 

that guaranteed amount of new revenue from the new large load addition customer will 284 
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completely offset the increase in ComEd’s revenue requirement caused by that new 285 

large load addition. 286 

 

Q. Under your “Incremental Revenue Requirement” guarantee approach, what would 287 

happen if ComEd ultimately recovers more transmission and distribution revenues 288 

from the new large load addition customer because the customer facility is 289 

constructed and operates as expected? 290 

A. To the extent the new large load addition customer ultimately fully materializes and 291 

provides transmission and distribution revenues greater than the minimum required by 292 

the guarantee necessary to cover the revenue requirement for the investments that would 293 

not have been made but for the new large load addition, existing customers will receive 294 

a benefit because those surplus revenues will provide new additional contribution 295 

toward ComEd’s existing fixed transmission and distribution costs.  This would act to 296 

lower ComEd’s transmission and distribution rates from the level they would have 297 

otherwise been at absent the new large load addition customer.   298 

 

Q. Would customers be better protected if the Commission were to require the large 299 

load addition customer to provide a “Load Ramp x Standard Rates” revenue 300 

guarantee as ComEd proposes?  301 

A. No.  It is not necessary or appropriate for the Commission to require large load addition 302 

customers to guarantee a certain revenue stream based on their forecasted load applied 303 

to ComEd’s transmission and distribution service rates.  All customers would be better 304 
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served if the Commission were to require large load addition customers to reasonably 305 

guarantee revenues equal to the revenue requirement of the investments that were made 306 

that would not have been made but for the large load addition.  307 

 

Q. How does ComEd’s “Load Ramp x Standard Rates” proposal compare to the 308 

“Incremental Revenue Requirement” approach? 309 

A. Under ComEd’s “Load Ramp x Standard Rates” proposal, the transmission and 310 

distribution revenues guaranteed by a large load addition customer could be 311 

substantially more or substantially less the revenue requirement of the transmission and 312 

distribution investments that would not have been need but for that customers’ large 313 

load addition.  If the guaranteed revenues are significantly higher than the revenue 314 

requirement, it would cause the large load addition customer to subsidize ComEd’s 315 

existing customers because it would require the large load addition customer to 316 

guarantee revenues in excess of the costs incurred for that large load addition.  If the 317 

guaranteed revenues are significantly lower than the revenue requirement, it would 318 

cause the ComEd’s existing customers to subsidize the large load addition customer 319 

because it would not require the large load addition customer to guarantee revenues 320 

sufficient to cover the costs that were incurred for that large load addition. 321 

  In addition, ComEd’s “Load Ramp x Standard Rates” proposal would fail to 322 

send a price signal for large load additions to locate in locations where the required 323 

transmission and distribution investments for the large load addition would be lower.  324 

This is because the revenue guarantee required for a given large load addition would be 325 
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the same regardless of the amount of investment necessary to serve that large load 326 

addition. 327 

Both of the foregoing issues are avoided entirely if, consistent with cost-based 328 

rates and well-established cost-causation principles, the revenue guarantee for the large 329 

load addition customer is instead based on the revenue requirement of the investments 330 

that would not have been made but for the large load addition customer. 331 

In short, the Incremental Revenue Requirement approach ensures that the costs 332 

of new transmission and distribution investments are borne by the customer whose 333 

project necessitates them, thereby aligning rates with cost-causation. Existing customers 334 

are held harmless, as they are not compelled to pay for facilities that would not have 335 

been needed “but for” the large load addition.  The Incremental Revenue Requirement 336 

approach ensures that there are no subsidies, no over-collections, and rates that are just, 337 

reasonable, and firmly grounded in cost-causation principles.  This approach also steers 338 

big projects to places where they cost less to serve, instead of areas that would force 339 

expensive upgrades. 340 

 

Q. Is there analysis that demonstrates that ComEd’s “Load Ramp x Standard Rates” 341 

proposal would produce revenues significantly more or significantly less than the 342 

revenue requirement of the investments required to serve that customer? 343 

A. Yes.  ComEd has publicly disclosed proposed load ramp and estimated required 344 

transmission system improvements costs for seven proposed large load additions that 345 

were documented in public presentations that ComEd provided to the PJM Transmission 346 
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Expansion Advisory Committee within the last two years.  Those presentations are 347 

included in NRG Exhibit 1.2.  Taking this publicly available information, for each large 348 

load addition, for the first ten years following its commence of service, the following 349 

were compared: (i) the minimum transmission revenues that would be provided under 350 

ComEd’s “Load Ramp x Standard Rates” proposal that would calculate the minimum 351 

guaranteed transmission revenues the customer would provide by multiplying the 352 

submitted load ramp of the large load addition customer to ComEd’s standard 353 

transmission rate under the PJM OATT and (ii) the revenue requirement of the 354 

transmission system improvements necessary to serve the large load addition of the 355 

customer, which is to say the incremental costs to the system that ComEd told PJM it 356 

would not incur but for the new large load.  The results of that analysis are summarized 357 

in Table JRD-1 below and provided in more detail in NRG Exhibit 1.1. 358 
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Table JRD-1 
 

Comparison of  
Guaranteed Revenues Based on Load Ramp  

Applied to Standard Transmission Rate 
to  

Revenue Requirement of Required Incremental Transmission  
System Reinforcement Investment for First Ten Years of Service 

 

Large 
Load Addition 

Guaranteed 
Revenues Based on 
Load Map Applied to 

Standard ComEd 
Transmission Rate 

Incremental 
Transmission 

Investment 
Revenue 

Requirement 

Excess /  
(Deficit)  

Revenues 

Percent 
Excess / 
(Deficit) 

Revenues 
     
ComEd 2023-008 $145.8 $222.4 ($76.6) (34.4%) 

ComEd 2024-001 $84.8 $246.3 ($161.5) (65.6%) 

ComEd 2024-004 $92.9 $40.3 $52.7 130.8% 

ComEd 2024-007 $37.5 $90.1 ($52.6) (58.4%) 

ComEd 2024-014 $179.8 $49.7 $130.1 261.8% 

ComEd 2024-015 $248.5 $56.3 $192.2 341.4% 

ComEd 2024-016 $235.7 $119.4 $116.3 97.5% 

Total $1,025.0 $824.5 $200.6 24.3% 
     

 
 For these seven large load additions, the guaranteed revenues would be as much as 359 

341.1% in excess of that necessary to protect existing ComEd customers from paying 360 

for the required investments and as much as 65.6% short of that necessary to protect 361 

existing ComEd customers from paying for the investments.  Furthermore, when the 362 

seven load additions are taken together, the assumed guaranteed revenues would be 363 

24.3% above what is necessary to protect ComEd’s existing customers from the 364 

standard cost risks associated with these customers as a whole.   365 
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Q. What conclusions can the Commission make based upon this analysis? 366 

A. This is clear evidence that a revenue guarantee based on applying the submitted load 367 

ramp of a large load addition customer to ComEd’s standard rates can produce minimum 368 

revenues from the large load addition customer that are significantly more or 369 

significantly less than the revenue requirement of the investments that would not have 370 

been made but for that large load addition.  It also demonstrates that ComEd’s proposal 371 

would not even on average necessarily produce minimum revenues that are very close 372 

the revenue requirement of the investments that are required to serve large load 373 

additions. 374 

 

Q. What is your recommendation to the Commission with respect to the revenue 375 

guarantee issue? 376 

A. Any large load customer requirement related to guaranteeing the transmission and 377 

distribution revenues to be collected from that customer should be based on the revenue 378 

requirement of the transmission and distribution investments that would not have been 379 

necessary but for that customer, not the transmission and distribution revenues that 380 

would be collected from the customer by applying the customer’ submitted load ramp 381 

to ComEd’s standard transmission and distribution rates.  While the former would, 382 

consistent with well-established cost-causation principles, reasonably act to prevent cost 383 

subsidies from existing customers to large load addition customers and vice-versa, as 384 

well as send an appropriate price signal with respect to locating large load additions, the 385 

latter would do neither. 386 
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II.  COMED’S TSA-RELATED 387 
TARIFF LANGUAGE AMENDMENTS 388 

 
Q. Please briefly summarize ComEd’s proposed tariff language amendments related 389 

to its proposed TSA. 390 

A. ComEd’s proposes to add new section to Sheet 150.1 of its GT&C tariff language that 391 

would be entitled “Transmission Revenue Security”.  The provision indicates that 392 

ComEd may require a large demand project applicant or customer5 enter into a TSA 393 

with ComEd.  It goes on to outline the proposed TSA, which would be subject to the 394 

jurisdiction of FERC.   Specifically, it indicates the TSA will inter alia require the 395 

applicant or customer to guarantee that its annual payments for transmission service 396 

calculated pursuant to ComEd’s transmission rate under the PJM OATT for a period 10 397 

years from the commencement of service fall below the annual payment that would be 398 

made by the customer meeting the load ramp it has submitted to ComEd.  ComEd further 399 

indicates in this proposed tariff language for its GT&C that if there is a revenue shortfall 400 

by the customer in a particular year, it would be recovered under the TSA and credits to 401 

the ComEd transmission revenue requirement borne by transmission customers in the 402 

ComEd zone.  Finally, ComEd in the proposed tariff language indicates that a TSA on 403 

file with, or otherwise approved by, FERC, and effective is a condition of ComEd’s 404 

commencement of retail service to the large demand project applicant’s load.6 405 

 

 
5 Under ComEd’s proposed tariff language amendments to its GT&C, a large demand project 

would be a project that has a projected load ramp that includes a maximum kilowatts delivered equal to 
or greater than 50 MW (50,000 kW) at any time before December of the tenth calendar year after the 
requested date of service (ComEd Ex. 1.02 at 4). 

6 ComEd Ex. 1.02 at 8. 
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Q. Has ComEd filed any TSAs with FERC? 406 

A. No.  As of the filing date of this direct testimony, ComEd has not filed any TSAs with 407 

FERC, much less received FERC approval of the terms of any TSA.7 408 

 

Q. Did ComEd provide any additional information with respect to its proposed TSA 409 

in direct testimony? 410 

A. Yes.  ComEd witness Perkins indicated in his direct testimony that the TSA will require 411 

the applicant to post collateral security for its TSA obligations in an amount calculated 412 

based on the submitted load ramp of the applicant or customer and the FERC-413 

jurisdictional ComEd transmission rate at the time of posting, taking into account the 414 

credit rating of the applicant or customer.8  This would require the applicant or customer 415 

to post collateral security for the entire 10 years.  ComEd witness Perkins asserts that 416 

this not only furthers the objective of minimizing speculative customer behavior but 417 

also provides important revenue protection in the event a large load project realizes less 418 

than its promised load.9 419 

 

Q. Does ComEd explain in its direct testimony why it has proposed tariff language 420 

additions to its GT&C given ComEd indicates the TSA is jurisdictional to FERC? 421 

A. Yes.  ComEd claims that nothing in ComEd’s filing asks the Commission to review or 422 

approve the terms of a FERC-jurisdictional TSA between ComEd and a large demand 423 

 
7 ComEd Response to Data Request NRG-ComEd 4.04a and 4.04b. A copy of all data request 

responses referenced by Mr. Dauphinais in this testimony is provided in NRG Exhibit 1.5. 
8 ComEd Ex. 2.0 at 12. 
9 ComEd Ex. 2.0 at 12. 
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project applicant.10  ComEd indicates the purpose of including the proposed 424 

TSA-related GT&C tariff language is to align the requirements applicable to retail and 425 

transmission service and make clear there is no conflict with respect to the protection 426 

the TSA provides.11  However, ComEd also indicates the proposed TSA-related GT&C 427 

tariff language makes it clear that ComEd’s proposed FERC-jurisdictional TSA is also 428 

a prerequisite for retail service under ComEd’s Commission-jurisdictional tariff.12 429 

 

Q. Has ComEd provided any additional information in discovery with respect to its 430 

proposed TSA? 431 

A. Yes.  The following additional information was provided: 432 

 ComEd indicated the TSA is not intended to recover any “directly 433 
allocatable incremental cost of service” related to the customer.13 434 

 
 ComEd indicated it intends to have the TSA ensure that transmission 435 

revenues collected form a large load customer are aligned with the 436 
customer’s forecasted, not actual, Network Service Peak Load Contribution 437 
(“NSPLC”) value.14 438 

 
 ComEd indicated it intends the TSA to recover the revenue requirement 439 

responsibility the large demand project would have been responsible for if 440 
the project was billed for demand levels near their load ramp request.15 441 

 
 ComEd indicated that for loads of between 250 MW and 1,000 MW, it 442 

anticipates that the required letter of credit under the TSA could range 443 
between $50 million and $400 million and that projects larger than 1,000 444 
MW could have even larger security requirements.16 445 

 

 
10 ComEd Ex. 2.0 at 13. 
11 Id. 
12 Id. 
13 ComEd Response to Data Request NRG-ComEd 1.12a. 
14 ComEd Response to Data Request NRG-ComEd 1.12c. 
15 ComEd Response to Data Request NRG-ComEd 2.08. 
16 ComEd Response to Data Request NRG-ComEd 2.09. 
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 ComEd indicated that as of the filing date of this testimony it has not filed 446 
any TSAs, nor a pro forma TSA, at FERC and neither has PJM done so at 447 
FERC on ComEd’s behalf.17 448 

 
 ComEd indicated it expects at least one TSA filing will be with an individual 449 

agreement with a large demand project customer.18 450 
 
 ComEd, on a confidential basis pursuant to the protective agreement in this 451 

proceeding, provided a copy of non-binding term sheet for its proposed TSA 452 
that ComEd indicated defines and explains each component of the TSA.19 453 

 
 ComEd indicated that large demand project applicants and customers will be 454 

presented with a TSA upon the completion of their Cluster Study and will 455 
have 30 days to review and sign the TSA or withdraw their project from 456 
ComEd’s project pipeline.20 457 

 
 ComEd indicated that after a customer signs a TSA, ComEd or PJM will file 458 

it with FERC.  Customers will be required to post their required letter of 459 
credit security within 30 days of FERC approval.21 460 

 
 ComEd indicated customers will not have a complete estimate of their Rider 461 

DE deposits when they are required to execute a TSA as preliminary Rider 462 
DE costs are not provided until several months after the Cluster Study is 463 
completed.22 464 

 

Q. How do you respond to ComEd’s proposed tariff language amendment to its 465 

GT&C that is related to ComEd’s proposed TSA? 466 

A. ComEd’s proposal is highly problematic on several levels.  First, while readily admitting 467 

the TSA is jurisdictional to FERC rather than the Commission, ComEd has put the 468 

Commission in the position of being the entity that would require that all large demand 469 

project applicants and customers execute a TSA on file with, or otherwise approved by, 470 

 
17 ComEd Response to Data Request NRG-ComEd 4.04a and 4.04b. 
18 ComEd Response to Data Request NRG-ComEd 4.04c. 
19 ComEd Response to Data Request NRG-ComEd 4.04d. and IIEC-ComEd 1.09. 
20 ComEd Response to Data Request NRG-ComEd 4.05a. 
21 ComEd Response to Data Request NRG-ComEd 4.05b. 
22 ComEd Response to Data Request NRG-ComEd 4.05c. 
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FERC and effective as a condition of ComEd commencing retail service to that 471 

customer.  This suggests ComEd incorrectly believes the Commission has some level 472 

of jurisdiction with respect to the TSA, or at least with respect to requiring a TSA be 473 

executed despite ComEd acknowledging the TSA is purely FERC-jurisdictional. 474 

Second, it is inappropriate for the proposed TSA-related tariff language 475 

amendment to the GT&C to provide even high levels details with respect to the TSA 476 

given ComEd has of the filing date of this direct testimony not filed a TSA with FERC,  477 

much less had specific terms and conditions accepted by FERC.  The proposed terms 478 

and conditions of the TSA, as included at a high level in ComEd’s proposed TSA-related 479 

tariff language amendment to its GT&C and further expanded upon in ComEd’s public 480 

responses to discovery in this proceeding, may not be those ultimately filed by ComEd 481 

or accepted by FERC especially since as proposed they would: 482 

 Impose an unprecedented, multi-year upfront collateral requirement to 483 
guarantee annual minimum transmission revenues are collected from the 484 
customer based on the customer’s submitted load ramp applied to ComEd’s 485 
standard transmission rate under the PJM OATT rather than guaranteeing 486 
annual minimum transmission revenues are collected from the customer to 487 
cover the annual revenue requirement of the transmission investments that 488 
would not have been made but for the customer; 489 

 
 Not allow for forms of collateral other than a Line of Credit to meet the 490 

collateral requirement of the TSA; and 491 
 
 Require the customer to execute the TSA prior to the customer having a 492 

complete estimate from ComEd of the customer’s Rider DE deposits, 493 
long-lead time deposits and non-standard service payment amounts. 494 
 
Third, ComEd’s proposed tariff language amendment to its GT&C related to its 495 

proposed TSA is unnecessary as Rate RDS – Retail Delivery Service (“Rate RDS”) of 496 

ComEd’s Commission-jurisdictional tariff already includes language that provides for: 497 
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 The delivery of electric power and energy on the transmission facilities 498 
located in the Company’s service territory, at the same rates and subject to 499 
the same terms, conditions, and limitations specified in applicable tariffs on 500 
file with the FERC governing transactions over the transmission facilities 501 
located in the Company’s service territory; and 502 

 
 Those other transmission, ancillary transmission, and/or related services that 503 

the FERC determines should be offered by the Company or other providers 504 
of transmission services on transmission facilities located in the Company’s 505 
service territory, under applicable tariffs on file with the FERC governing 506 
the provision of such services, at the same rates and subject to the same 507 
terms, conditions, and limitations specified in such tariffs.23 508 
 
 

Q. What do you recommend to the Commission with respect to ComEd’s proposed 509 

tariff language amendment to its GT&C that is related to ComEd’s TSA? 510 

A. If the Commission concludes it does not have any jurisdiction over the TSA or the 511 

imposition of a TSA on large demand project applicants and customers, the Commission 512 

should reject the TSA-related portion of ComEd’s proposed tariff language amendments 513 

to its GT&C in its entirety.  The Commission should recognize that the TSA provisions 514 

as described in ComEd’s proposed tariff language amendment related to the TSA are 515 

not necessarily the same as those that will be filed by ComEd much less ultimately 516 

accepted by FERC and the TSA-related proposed tariff language amendment is 517 

unnecessary given the current tariff language in ComEd Rate RDS.  In addition, the 518 

Commission should indicate that ComEd may not condition a large load addition 519 

applicant or customer access to, or advancement under, ComEd’s GT&C and Rider DE 520 

on the large load addition applicant executing any TSA, or any letter of intent with 521 

 
23 ComEd ILL. C. C. No. 10, Original Sheet No. 49, filed with the Illinois Commerce 

Commission on November 18, 2019, pursuant to P.A. 101-0590; effective January 2, 2020. 
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respect to a TSA, that has not been accepted for filing by FERC under the PJM Open 522 

Access Transmission Tariff (“OATT”).  Finally, the Commission should require 523 

ComEd to provide the large load applicant with a reasonably binding, complete estimate 524 

of the customer’s Rider DE deposits, long-lead time deposits and non-standard service 525 

payments no later than 30 days prior to the applicant being required to execute a TSA, 526 

given the magnitude of the collateral and revenue guarantee that would be required 527 

under the TSA. 528 

 

Q. What do you recommend if the Commission concludes it does have any jurisdiction 529 

over the TSA?  530 

A. As an alternative to rejecting the TSA-related portions of ComEd’s proposed tariff 531 

language amendments to its GT&C in their entirety, to the extent the Commission 532 

believes it has some level of jurisdiction over the TSA, the Commission should 533 

condition approval of ComEd’s proposed GT&C tariff language amendments on the 534 

following: 535 

 The Transmission Revenue Security (“TRS”) under the TSA should be 536 
based upon the incremental revenue requirement of the transmission 537 
investments that would not have been made but for the addition of the 538 
customer’s load (rather than the submitted load ramp of the customer applied 539 
to ComEd’s standard transmission rate under the PJM OATT), or, in the 540 
alternative, the TRS should be conceptually structured like ComEd’s Rider 541 
DE with respect to facility deposits; 542 

 
 The customer should be permitted to utilize all forms of credit assurance that 543 

are currently permitted under the PJM OATT to meet the TRS; and 544 
 
 The customer should not be required to execute a TSA until 30 days after 545 

ComEd has provided the customer with both: 546 
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 The total amount of the TRS the customer will have to provide under 547 
the TSA; and 548 

 
 A reasonably binding, complete estimate of the customer’s Rider DE 549 

deposits, long-lead time deposits and non-standard service payments. 550 
 
 

Q. Please explain why the TRS required under the TSA should be based on the 551 

incremental revenue requirement rather than the large demand project applicant 552 

or customer’s submitted load ramp applied to ComEd’s standard transmission 553 

rate under the PJM OATT. 554 

A. As explained above, requiring a minimum revenue guarantee based on a large load 555 

addition’s submitted load ramp applied to ComEd’s standard transmission and 556 

distribution rates, which is what ComEd has proposed for transmission under its 557 

proposed TSA, is inconsistent with cost-based rates and well-established 558 

coast-causation principles.  A minimum revenue guarantee based on a large load 559 

addition customer’s submitted load ramp applied to ComEd’s standard transmission and 560 

distribution can produce minimum revenues that are either significantly more or 561 

significantly less than the revenue requirement of the transmission and distribution 562 

investments that would not have been pursued by ComEd but for the large load addition 563 

in question – something that was clearly shown to be the case for transmission in the 564 

analysis summarized in Table JRD-1 above.  These large mismatches would: (i) cause 565 

a large load addition customer to subsidize ComEd’s existing customers when the 566 

guaranteed minimum transmission revenues exceed the revenue requirement of the 567 

transmission investments that would not be needed but for the large load addition and 568 

(ii) cause ComEd’s existing customers to subsidize a large load customer when the 569 
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guaranteed minimum transmission revenues fall short of the revenue requirement of the 570 

transmission investments that would not be needed but for the large load addition.  In 571 

addition to the foregoing problem, as also explained above, requiring a “Load Ramp x 572 

Standard Rates” revenue guarantee also fails to provide a price signal to large load 573 

addition customers to propose their proposed large load additions in locations that have 574 

lower transmission and distribution investment costs associated with them since the 575 

same minimum revenue guarantee would apply regardless of the level of investment 576 

required to make that large load addition at a particular location versus at another 577 

location. 578 

  These issues can be better addressed by instead basing the minimum 579 

transmission revenue guarantee upon the revenue requirement of the transmission 580 

investments that would not have been needed but for the addition of the large demand 581 

project in question.  This “Incremental Revenue Requirement” approach is consistent 582 

with cost-based rates and cost-causation principles because it inherently ensures the 583 

minimum transmission revenues guarantee will produce revenues that are neither 584 

significantly more than nor significantly less than the transmission investments that 585 

needed to be made to serve the large demand project applicant or customer.  This also 586 

efficiently would send a price signal to large demand project applicants and customers 587 

to propose locations for their large demand projects that require a lower level of 588 

transmission investment to be served than other locations.  589 
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Q. As part of PJM transmission review process, does ComEd identify the specific 590 

transmission system reinforcements that are required to serve each large load 591 

addition? 592 

A. Yes.  For example, for each of the large load additions summarized in Table JRD-1 593 

above, ComEd made public presentations in the PJM transmission stakeholder process 594 

that identified the specific transmission system reinforcements required and the 595 

estimated cost of those transmission system reinforcements.  As noted earlier, copies of 596 

those presentations are provided in NRG Exhibit 1.2, which is attached to my testimony.   597 

 

Q. Under the “Incremental Revenue Requirement” approach could the ten-year 598 

minimum guaranteed revenue exceed the ten-years of transmission revenue that 599 

would be collected by applying the applicant or customer’s load ramp to ComEd’s 600 

standard transmission rate under the PJM OATT? 601 

A. Yes, that is possible.  Note that this would only occur when ComEd needs to make an 602 

extraordinary amount of transmission investment to serve a particular large demand 603 

project relative to the size and speed of the submitted load ramp for that large demand 604 

project such as is the case with load additions ComEd 2023-008, 2024-001 and 605 

2024-007 in my Table JRD-1. 606 

 

Q. How do you recommend ComEd address this situation? 607 

A. ComEd should carry each annual deficit in transmission revenues related to capping out 608 

at the ComEd standard transmission rate under the PJM OATT forward, and beyond ten 609 
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years as necessary, until the accumulated deficit balance is extinguished with additional 610 

transmission revenues from the large demand project customer.  As a hypothetical 611 

example, assume based on the applying the higher of the customer’s actual demand or 612 

the customer’s load ramp demand to ComEd’s standard transmission rate under the PJM 613 

OATT, the customer was short of its minimum revenue guarantee by $10 million each 614 

in Years 1 through 4 and $5 million each in Year 5 and 6.  At the end of Year 6, the 615 

customer would have an accumulated a minimum revenue guarantee deficit balance of 616 

$50 million.  In Years 7 through 10, any transmission revenue collected in excess of the 617 

customer’s minimum revenue guarantee for that year would be applied to reduce the 618 

accumulated minimum revenue deficit balance.  In the event of shortfalls in these years 619 

instead, those shortfalls would be added to the balance like in previous years.  If there 620 

was still a remaining accumulated minimum revenue deficit balance at the end of Year 621 

10, then that would be carried forward beyond Year 10 until it is finally extinguished.  622 

Note that in each year after Year 10 all of the transmission revenues collected from the 623 

customer would count toward extinguishing the accumulated minimum revenue deficit 624 

balance since there would be no minimum transmission guarantee requirement for those 625 

years other than to extinguish the accumulated minimum revenue deficit balance from 626 

the initial ten years of service. 627 

 

Q. Would this alternative require FERC approval? 628 

A. Yes, but all aspects of ComEd’s TSA need FERC approval, not just pursuit of this 629 

alternative. 630 
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Q. Please explain why conceptually structuring the TSA like ComEd’s Rider DE 631 

works with respect to distribution facility deposits would be a reasonable 632 

alternative to requiring a large project demand applicant or customer to provide 633 

ten-year minimum transmission revenue guarantee based on the revenue 634 

requirement of the transmission investments that would not have been needed but 635 

for the applicant or customer’s large demand project.       636 

A. While there are some concerning aspects with ComEd’s Rider DE that are discussed 637 

later in my testimony, Rider DE does not suffer the same problems with distribution as 638 

ComEd’s proposed TSA does with respect to transmission.  Rider DE does not require 639 

large demand project applicant or customer to guarantee for ten years minimum 640 

distribution revenues based on the load ramp of the applicant or customer applied to 641 

ComEd’s standard Distribution Facility Charge (“DFC”) and Transformation Charge 642 

(“TC”).  Instead, ComEd collects a deposit, or collateral in lieu of a cash deposit, from 643 

the customer based on the cost of the distribution investment costs ComEd incurred to 644 

serve the customer that are in excess of a defined threshold and then returns the deposit 645 

to the customer with refunds for up to 10 years based on the actual DFC and TC revenues 646 

that are provided by the customer.24 647 

The required deposit is tied to the cost of the distribution investments that would 648 

not have been made but for the applicant or customer’s large demand project.  As a 649 

result, it avoids the cost-causation and locational price signal problems associated with 650 

a ten-year minimum revenue guarantee that is based on applying the submitted load 651 

 
24 ComEd Ex. 2.0 at 15. 



NRG Exhibit 1.0 
James R. Dauphinais 

Page 30 
 
 

BRUBAKER & ASSOCIATES, INC. 

ramp of the applicant or customer to ComEd’s standard Rider DE DFC and TC charges.  652 

Thus, if something similar to this Rider DE provision was reasonably implemented for 653 

transmission under ComEd’s TSA, it would be a reasonable alternative to my primary 654 

recommendation of a ten-year minimum transmission revenue guarantee based on the 655 

revenue requirement of the transmission investment that would not have been made but 656 

for the applicant or customer’s large demand project.    657 

 

Q. Please explain why a large demand project applicant or customer should be 658 

permitted to use all forms of credit assurance that are permitted under the PJM 659 

OATT? 660 

A. As explained below, a letter of credit can carry a significant premium associated with it 661 

compared to other forms of payment assurance, especially when, as ComEd itself 662 

identified in discovery, the total amount of required collateral for ten years under the 663 

TSA is likely to be $400 million or more.25  As a result, all payment assurance options 664 

available to a transmission customer under Attachment Q (Credit Risk Management 665 

Policy) of the PJM OATT should also be available to meet an large demand project 666 

applicant or customer’s collateral requirement under ComEd’s TSA. 667 

 

 
25 ComEd Response to Data Request NRG-ComEd 2.09. 
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Q. Please explain why a large demand project applicant or customer should be 668 

furnished with their total TRS amount and a reasonably binding, complete 669 

estimate of the customer’s Rider DE deposits, long-lead time deposits and non-670 

standard service payments at least 30 days before they are required to execute a 671 

TSA.   672 

A. Execution of the TSA will bind the customer to providing collateral that could total 673 

$400 million or more.  To make such a non-revocable commitment, it is critical that the 674 

customer have a reasonably binding, complete estimate of all of the transmission and 675 

distribution cost and deposit obligations they will be subject to by ComEd.  It is not 676 

sufficient to just know the transmission cost exposure under the TSA; the customer 677 

needs to know both its transmission and distribution cost exposure.  It would be 678 

commercially unreasonable to expect any customer to commit to posting collateral on 679 

the TSA, without knowing the full extent of the financial obligation they will ultimately 680 

be expected to make, including the Rider DE costs. 681 

 

Q. Please explain what you mean by “a reasonably binding, complete cost estimate”? 682 

A. The estimate should be no worse in accuracy than an AACE International (“AACE”) 683 

Class 3 cost estimate.  This is the class of cost estimate that is typically required before 684 

substantial financial commitments are made.  Specifically, AACE Class 3 estimates are 685 

generally prepared to form the basis for budget authorization, appropriation and/or 686 

funding.26  In my experience, its expected accuracy typically ranges from -20% to 687 

 
26 AACE Recommended Practice 10S-90, Engineering Terminology, July 23, 2025, at page 37 

of 41. 
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+30%.  The magnitude of financial commitment that is being made by executing a TSA 688 

is consistent with providing this class of estimate. 689 

 

III.  COMED’S DISTRIBUTION-RELATED 690 
TARIFF LANGUAGE AMENDMENTS 691 

 
Q. What problems have been identified related to ComEd’s proposed tariff language 692 

amendments to its Rider DE? 693 

A. I have identified two issues related to ComEd’s proposed amendments to its Rider DE.  694 

First, ComEd’s proposal improperly seeks to expand its Rider DE distribution facilities 695 

deposit to on-premise facilities.  Second, ComEd improperly suggests that there should 696 

be a limit on the commercially reasonable forms of collateral that can be used for Rider 697 

DE.  698 

 

Q. Please explain ComEd’s proposal with respect to on-premise facilities under Rider 699 

DE.  700 

A. Currently under Rider DE, on-premise facility costs are not included in the 701 

determination of the applicant or customer’s Rider DE deposit for distribution facilities, 702 

only off-premise facilities.  For large demand projects, ComEd is proposing to now also 703 

include on--premise facility costs in determining the Rider DE deposit amount for 704 

facilities.27   705 

 

 
27 ComEd Ex. 1.03 at 6, ComEd Ex. 1.04 at 4, ComEd Ex. 2.0 at 15-16, and ComEd Response 

to Data Request JNGO-ComEd 4.08. 
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Q. What do you recommend with respect to ComEd’s proposal to start including 706 

on--premise facility costs in the determination of Rider DE deposit amounts? 707 

A. The Commission should reject this aspect of ComEd’s proposal and condition any 708 

approval of ComEd’s Rider DE tariff language amendments on ComEd eliminating the 709 

proposal.  ComEd has failed to provide any analysis or other substantive support for the 710 

change.  ComEd should not be permitted to expand the scope of Rider DE facility 711 

deposits without providing substantive evidence that supports such a change being 712 

necessary and reasonable.  Without such analysis, ComEd’s proposal is unjust, 713 

unreasonable and unduly discriminatory against customers with projected or actual 714 

demand exceeding 50 megawatts. 715 

 

Q. Would your recommendation result in ComEd failing to recover its costs for on-716 

premise distribution facility costs? 717 

A. No. ComEd still would be able to ratebase all just and reasonable on-premise 718 

distribution facilities costs and recover those costs in its rates; it just would not recover 719 

the costs under its Rider DE.   720 
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IV.  COMED’S PROPOSED LIMIT 721 
ON ALLOWED FORMS OF COLLATERAL 722 

 
Q. Please explain the concerns you have with the limitations ComEd has proposed for 723 

the forms of collateral allowed to meet collateral requirements under Rider DE 724 

and its proposed TSA.   725 

A. ComEd’s proposal to limit forms of allowed collateral for deposits to the use of a line 726 

of credit outside of a limited allowance for cash is unreasonable, not substantively 727 

supported as being necessary, and fails to consider the premium it imposes on large 728 

demand project applicants and customers to meet ComEd’s collateral requirement for 729 

deposits and the competitive implications with respect to the locating of new large 730 

demand projects in ComEd’s service territory in Illinois versus elsewhere. 731 

Beyond the limited use of cash, ComEd proposes to only allow the use of a line 732 

of credit to meet collateral requirements.  When asked about potentially entertaining 733 

other forms of collateral to meet deposit requirements, such as parental guarantees and 734 

surety bonds, ComEd indicated it would not consider such alternative forms of 735 

security.28  In the case of surety bonds, ComEd claimed they were not the equivalent in 736 

material respect to either cash deposits or letter of credit.29  ComEd also indicated that 737 

it was also unwilling to consider a tiered credit framework or phased letter of credit 738 

posting requirements -- instead insisting that all collateral should be provided up-front 739 

via letter of credit.30   740 

 
28 ComEd Responses to Data Requests NRG-ComEd 1.10d and 2.02. 
29 ComEd Response to Data Request NRG-ComEd 2.02. 
30 ComEd Response to Data Requests NRG-ComEd 2.06 and 2.07. 
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ComEd could not produce any policies or tariffs of other utilities that it reviewed 741 

when it developed its proposed collateral policy.31  Nor did ComEd perform, conduct, 742 

or review any benchmarking analyses, studies, or comparisons related to the deposit 743 

requirements and transmission security requirements of other utilities.32  Finally, 744 

ComEd could produce no sensitivity analyses or scenario modeling that it has conducted 745 

or reviewed assisting how its proposed deposit and transmission security requirements 746 

might affect project development decisions in Illinois versus alternative locations.33   747 

 

Q. Please explain the cost implications to large demand project applicants and 748 

customers of not being able to use other forms of collateral besides a line of credit 749 

to meet ComEd’s Rider DE deposit requirements, long-lead time deposits, and 750 

ComEd’s TRS under its TSA. 751 

A. The cost for large demand project applicant or customer of using a line of credit to meet 752 

a large collateral requirement can be substantially higher than meeting that requirement 753 

with a surety bond or other form of guarantee such as a parent guarantee.  This is an 754 

unnecessary additional cost particularly since surety bond holders can be required to 755 

have a minimum credit rating and surety bonds can have similar provisions, timelines, 756 

and draw statements as a line of credit; thus, providing the same protections as a line of 757 

credit. 758 

 

 
31 ComEd Response to Data Request NRG-ComEd 2.03. 
32 ComEd Response to Data Request NRG-ComEd 2.04. 
33 ComEd Response to Data request NRG-ComEd 2.05. 
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Q. What are the competitive implications of this? 759 

A. To the extent other utilities elsewhere are more accommodating than ComEd with 760 

respect to forms of allowed collateral for distribution facility deposits and transmission 761 

security requirements, they will be more attractive for locating new large demand 762 

projects than the ComEd service territory.  While the collateral requirements of ComEd 763 

need to be sufficient to ensure it and its existing customers are reasonably protected, 764 

going beyond what is truly necessary will cause the loss of large data center additions 765 

to service territories in other jurisdictions.  This would be harmful to ComEd’s existing 766 

customers because the large load additions to the ComEd service territory are good for 767 

ComEd’s existing customers in that any transmission and distribution revenues they 768 

provide that exceed the incremental cost to provide such service will be new additional 769 

contribution to the existing fixed transmission and distribution costs of ComEd that will 770 

act to lower the transmission and distribution rates of ComEd’s existing customers. 771 

 

Q. Can you offer examples of more accommodating provisions offered by other 772 

utilities? 773 

A. Yes.  Dominion Virginia (Virginian Electric and Power Company), one of the largest 774 

electricity suppliers to large data center load in the U.S., is also proposing a new rate 775 

schedule related to high load customers, Schedule GS-5; that tariff proposal provides 776 
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for the use of surety bonds.34  In addition, other utilities have provisions that provide 777 

partial excusal from collateral requirements. 778 

  For example, Evergy Kansas has agreed to a unanimous, comprehensive 779 

settlement in its Large Load Power Service Rate Plan that would provide exceptions 780 

and flexibility to its collateral requirements.35 781 

In addition, Indiana Michigan Power Company, under its recently approved 782 

Large Load Customer provisions under Rate I.P. (Industrial Power) of its retail electric 783 

service tariff in Indiana, has the following provision: 784 

The collateral requirements include provisions that a large load customer 785 
is required to provide collateral equivalent to twenty-four months of the 786 
customer's non-fuel bill, which is recomputed annually. Large load 787 
customers with a credit rating of at least A- from S&P and A3 from 788 
Moody's, and liquidity greater than ten times the collateral requirement, 789 
are exempt from providing collateral. Customers without these credit 790 
ratings but with sufficient liquidity are exempt from 50% of the collateral 791 
requirement, capped at $250 million36 792 

 
  Finally, pursuant to a recently approved October 23, 2024 Joint Stipulation in 793 

Ohio Public Utilities Commission Case No. 24-508-EL-ATA, Ohio Power Company 794 

under its new Data Center Load tariff provides for the following: 795 

 Collateral and other tariff requirements will remain the same, as 796 
requested in the Company’s application (which would require data center 797 
customers who have credit rating less than A- from S&P, A3 from 798 

 
34 Virginia State Corporation Commission Case No. PUR-2025-00058, Direct Testimony of 

Timothy P. Stuller on behalf of the Virginia Electric and Power Company, Schedule 2 at pages 2-3. A 
copy of this document is provided in NRG Exhibit 1.3.  

35 Kansas State Corporation Commission Docket No. 25-EKME-315-TAR, Joint Motion for 
Approval of Unanimous Settlement Agreement and Amendment of the Procedure Schedule, August 18, 
2025, Attachment 1 at pages 12-16.  A copy of this document is provided in NRG Exhibit 1.4.  

36 Indiana Michigan Power Company, I.U.R.C. No. 20, Issued under the authority of the Indiana 
Utility Regulatory Commission Date February 19, 2025, in Cause No. 46097 at Original Sheet No. 21.7. 
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Moody’s to provide a parent guarantee or collateral in the form of 50 799 
percent of the customer’s minimum charges under the ESA.37 800 

 

Q. What do you recommend to the Commission on this issue? 801 

A. The Commission should recognize that overly rigid collateral requirements or 802 

unjustified TSA obligations will drive projects to other states depriving Illinois of tax 803 

base, jobs, and customer benefits.  ComEd should be required to allow use of all forms 804 

of collateral that are allowed under Attachment Q of the PJM OATT.  With respect to 805 

Rider DE, the Commission should require ComEd to at least allow the use of surety 806 

bonds as an alternative to the use of a line of credit, or, in the alternative, ComEd be 807 

required to offer tiered approach to meeting collateral requirements under Rider DE 808 

similar in nature to what is offered by Evergy, Indiana Michigan Power Company and 809 

Ohio Power Company.  810 

 

V.  GRANDFATHERING AND RESTUDY PROTECTIONS 811 

Q. Please explain what you recommend to the Commission with respect to 812 

grandfathering and restudy protections. 813 

A. In discovery, ComEd provided two important clarifications: 814 

First, ComEd stated that engineering analyses that are complete or are underway would 815 
not be affected by ComEd’s proposed amendments to terms governing the 816 
commencement of such studies. Specifically, ComEd stated:  817 
 

The application of such studies will be governed by the tariffs in force at the time the 818 
application [of the applicant or customer] is first submitted to ComEd.38 819 

 
 

37 Ohio Public Utilities Commission Case No. 24-508-EL-ATA, Opinion and Order, Entered on 
Journal on July 9, 2025, at page 16.  

38 ComEd Response to Data Request NRG-ComEd 1.04a. 
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ComEd intends that the Cluster Study that will be completed in November 2025 will 820 
remain valid after the conclusion of this proceeding39 821 

 
All projects in the cluster study process as of the date of this response have paid their 822 
initial deposits, so the revised initial deposit policy will not apply to those projects.40 823 

 
With respect to Cluster Studies, ComEd will not require customers in a Cluster Study 824 
to be restudied because another customer seeks to change its load ramp. A customer 825 
seeking to increase its load ramp may be required to submit a new application or to 826 
submit a separate application for the incremental increase in load in the next open cluster 827 
window if that incremental load is separable. This would allow ComEd to maintain the 828 
load profile modeled in the existing cluster study and subsequently study the added 829 
request for load in the next cluster study. ComEd will exercise its discretion, as it does 830 
now, to determine if a requested change.41 831 
 

While these clarifications from ComEd are appreciated, it is important that they 832 

be memorialized and for the Commission to condition any approval of the proposed 833 

tariff language amendment to ComEd’s GT&C and Rider DE in this proceeding on 834 

ComEd committing to honor these clarifications.  Therefore, the Commission should 835 

condition any approval of ComEd’s proposed tariff language amendments to its GT&C 836 

and Rider DE upon ComEd committing to honor the clarifications that are more fully 837 

detailed in the data request responses that are attached hereto as NRG Exhibit 1.5.  838 

 

 
39 ComEd Response to Data Request NRG-ComEd 2.01a. 
40 ComEd Response to Data Request NRG-ComEd 2.01b. 
41 ComEd Response to Data Request NRG-ComEd 1.04c. 



NRG Exhibit 1.0 
James R. Dauphinais 

Page 40 
 
 

BRUBAKER & ASSOCIATES, INC. 

VI.  SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 839 

Q. Please summarize your conclusions and recommendations.   840 

A. ComEd has identified a real risk, and it would be appropriate for the Commission to 841 

take steps to address that risk. However, ComEd’s proposed solution misses the mark 842 

and would result in unintended consequences. The Commission has a better alternative 843 

that lets Illinois safely capture the upside of large loads (lower rates for all) while 844 

removing downside risks of stranded costs and improper cross-subsidization. 845 

Specifically, the Commission should: 846 

 Adopt the Incremental Revenue Requirement Guarantee 847 
The Commission should require that any revenue guarantees from large demand 848 
project applicants be tied to the incremental revenue requirement of 849 
transmission and distribution investments that would not have been made but for 850 
the project, rather than ComEd’s “Load Ramp × Standard Rates” approach. 851 

 Refuse to Engage Regarding TSA Tariff Language 852 
The Commission should decline to approve ComEd’s proposed GT&C 853 
provisions referencing a TSA, recognizing that the TSA is subject to FERC 854 
jurisdiction and has not been filed with or accepted by FERC. 855 

 Alternatively, Make Any TSA References Conditional 856 
To the extent the Commission believes it has authority, it should condition any 857 
approval of TSA-related tariff language on: 858 

o Transmission Revenue Security being based on the incremental revenue 859 
requirement (or structured like Rider DE deposits). 860 

o Customers being permitted to use all collateral forms allowed under 861 
Attachment Q of the PJM OATT (e.g., surety bonds, parental 862 
guarantees). 863 

o TSA execution not being required until 30 days after ComEd provides 864 
binding estimates of all Rider DE deposits, long-lead time deposits, and 865 
non-standard service costs. 866 
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 Reject Expansion of Rider DE to On-Premise Facilities 867 
The Commission should direct ComEd to remove its proposed Rider DE 868 
amendment that would include on-premise facility costs in deposit calculations, 869 
absent substantive evidence that such expansion is necessary and reasonable. 870 

 Allow Flexible Collateral Options 871 
The Commission should require ComEd to accept alternative, commercially 872 
reasonable collateral forms (e.g., surety bonds, parental guarantees, tiered 873 
collateral frameworks) for both Rider DE and any TSA requirements, consistent 874 
with practices in other jurisdictions. 875 

 Require Grandfathering and Restudy Protections 876 
The Commission should condition approval of ComEd’s tariff amendments on 877 
ComEd honoring its commitments to: 878 

o Apply current tariff terms to projects already in active cluster studies; 879 

o Preserve existing initial deposits for current applicants; and 880 

o Prevent unnecessary restudies of cluster studies based solely on other 881 
participants accelerating or increasing their load ramps. 882 

 

Q. Does this conclude your direct testimony? 883 

A. Yes, it does. 884 
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Qualifications of James R. Dauphinais 1 
 

Q. Please summarize your educational background and experience.  2 

A. I graduated from Hartford State Technical College in 1983 with an Associate's Degree 3 

in Electrical Engineering Technology.  Subsequent to graduation, I was employed by 4 

the Transmission Planning Department of the Northeast Utilities Service Company42 as 5 

an Engineering Technician. 6 

  While employed as an Engineering Technician, I completed undergraduate 7 

studies at the University of Hartford.  I graduated in 1990 with a Bachelor's Degree in 8 

Electrical Engineering.  Subsequent to graduation, I was promoted to the position of 9 

Associate Engineer.  Between 1993 and 1994, I completed graduate level courses in the 10 

study of power system analysis, power system transients and power system protection 11 

through the Engineering Outreach Program of the University of Idaho.  By 1996 I had 12 

been promoted to the position of Senior Engineer. 13 

  In the employment of the Northeast Utilities Service Company, I was 14 

responsible for conducting thermal, voltage and stability analyses of the Northeast 15 

Utilities' transmission system to support planning and operating decisions.  This 16 

involved the use of load flow, power system stability and production cost computer 17 

simulations.  It also involved examination of potential solutions to operational and 18 

planning problems including, but not limited to, transmission line solutions and the 19 

routes that might be utilized by such transmission line solutions.  Among the most 20 

notable achievements I had in this area include the solution of a transient stability 21 

 
 42In 2015, Northeast Utilities changed its name to Eversource Energy.  
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problem near Millstone Nuclear Power Station, and the solution of a small signal (or 22 

dynamic) stability problem near Seabrook Nuclear Power Station.  In 1993 I was 23 

awarded the Chairman's Award, Northeast Utilities’ highest employee award, for my 24 

work involving stability analysis in the vicinity of Millstone Nuclear Power Station. 25 

From 1990 to 1996, I represented Northeast Utilities on the New England Power 26 

Pool Stability Task Force.  I also represented Northeast Utilities on several other 27 

technical working groups within the New England Power Pool (“NEPOOL”) and the 28 

Northeast Power Coordinating Council (“NPCC”), including the 1992-1996 New York-29 

New England Transmission Working Group, the Southeastern Massachusetts/Rhode 30 

Island Transmission Working Group, the NPCC CPSS-2 Working Group on Extreme 31 

Disturbances and the NPCC SS-38 Working Group on Interarea Dynamic Analysis.  32 

This latter working group also included participation from a number of ECAR, PJM and 33 

VACAR utilities.  34 

From 1990 to 1995, I also acted as an internal consultant to the 35 

Nuclear Electrical Engineering Department of Northeast Utilities.  This included 36 

interactions with the electrical engineering personnel of the Connecticut Yankee, 37 

Millstone and Seabrook nuclear generation stations and inspectors from the Nuclear 38 

Regulatory Commission (“NRC”). 39 

In addition to my technical responsibilities, from 1995 to 1997, I was also 40 

responsible for oversight of the day-to-day administration of Northeast Utilities' Open 41 

Access Transmission Tariff.  This included the creation of Northeast Utilities' pre-FERC 42 

Order No. 889 transmission electronic bulletin board and the coordination of Northeast 43 
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Utilities' transmission tariff filings prior to and after the issuance of Federal Energy 44 

Regulatory Commission (“FERC” or “Commission”) FERC Order No. 888.  I was also 45 

responsible for spearheading the implementation of Northeast Utilities' Open Access 46 

Same-Time Information System and Northeast Utilities’ Standard of Conduct under 47 

FERC Order No. 889.  During this time, I represented Northeast Utilities on the Federal 48 

Energy Regulatory Commission's "What" Working Group on Real-Time Information 49 

Networks.  Later I served as Vice Chairman of the NEPOOL OASIS Working Group 50 

and Co-Chair of the Joint Transmission Services Information Network Functional 51 

Process Committee.  I also served for a brief time on the Electric Power Research 52 

Institute facilitated "How" Working Group on OASIS and the North American Electric 53 

Reliability Council facilitated Commercial Practices Working Group. 54 

In 1997 I joined the firm Brubaker & Associates, Inc.  The firm includes 55 

consultants with backgrounds in accounting, engineering, economics, mathematics, 56 

computer science and business.  Since my employment with the firm, I have filed or 57 

presented testimony before the Federal Energy Regulatory Commission in Consumers 58 

Energy Company, Docket No. OA96-77-000; Midwest Independent Transmission 59 

System Operator, Inc., Docket No. ER98-1438-000; Montana Power Company, Docket 60 

No. ER98-2382-000; Inquiry Concerning the Commission’s Policy on Independent 61 

System Operators, Docket No. PL98-5-003; SkyGen Energy LLC v. Southern Company 62 

Services, Inc., Docket No. EL00-77-000; Alliance Companies, et al., Docket No. EL02-63 

65-000, et al.; Entergy Services, Inc., Docket No. ER01-2201-000; Remedying Undue 64 

Discrimination through Open Access Transmission Service, Standard Electricity 65 
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Market Design, Docket No. RM01-12-000; Midwest Independent Transmission System 66 

Operator, Inc., Docket No. ER10-1791-000; NorthWestern Corporation, Docket No. 67 

ER10-1138-001, et al.; Illinois Industrial Energy Consumers v. Midcontinent 68 

Independent System Operator, Inc., Docket No. EL15-82-000; Midcontinent 69 

Independent System Operator, Inc., Docket No. ER16-833-000; Midcontinent 70 

Independent System Operator, Inc., Docket No. ER17-284-000; and Midcontinent 71 

Independent System Operator, Inc. and Ameren Services Company Docket No. ER18-72 

463-000.  I have also filed or presented testimony before the Alberta Utilities 73 

Commission, the California Public Utilities Commission, the Colorado Public Utilities 74 

Commission, the Connecticut Department of Public Utility Control, the Florida Public 75 

Service Commission, the Idaho Public Service Commission, the Illinois Commerce 76 

Commission, the Indiana Utility Regulatory Commission, the Iowa Utilities Board, the 77 

Kentucky Public Service Commission, the Louisiana Public Service Commission, the 78 

Michigan Public Service Commission, the Missouri Public Service Commission, the 79 

Montana Public Service Commission, the Nevada Public Utilities Commission, the New 80 

Mexico Public Regulation Commission, the Council of the City of New Orleans, the 81 

Oklahoma Corporation Commission, the Public Utility Commission of Texas, the 82 

Public Service Commission of Utah, the Virginia State Corporation Commission, the 83 

Wisconsin Public Service Commission, the Wyoming Public Service Commission, 84 

Federal District Court and various committees of the Illinois, Missouri and South 85 

Carolina state legislatures.  In Illinois, I have testified in ICC Docket Nos. 98-094, 99-86 

0468, 00-0579, 99-048, 02-0428, 02-0468, 02-0479, 02-0742, 02-0743, 02-0754, 05-87 
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0159, 05-0160, 05-0161, 05-0162, 08-0532, 12-0598 and 13-0657.  This testimony has 88 

been given regarding a wide variety of issues including, but not limited to, ancillary 89 

service rates, avoided cost calculations, certification of public convenience and 90 

necessity, class cost of service, cost allocation, fuel adjustment clauses, fuel costs, 91 

generation interconnection, interruptible rates, market power, market structure, 92 

off-system sales, prudency, purchased power costs, resource adequacy, resource 93 

planning, rate design, retail open access, standby rates, transmission losses, transmission 94 

planning, transmission rates and transmission line routing. 95 

I have also participated on behalf of clients in the Southwest Power Pool 96 

Congestion Management System Working Group, the Alliance Market Development 97 

Advisory Group and several committees and working groups of the Midcontinent 98 

Independent System Operator, Inc. (“MISO”), including the Congestion Management 99 

Working Group; Economic Planning Users Group; Loss of Load Expectation Working 100 

Group; Market Subcommittee; Michigan Transmission Studies Task Force; Planning 101 

Subcommittee; Regional Expansion, Criteria and Benefits Working Group; Resource 102 

Adequacy Subcommittee (formerly the Supply Adequacy Working Group); and 103 

Reliability Subcommittee.  I am currently a member of the MISO Advisory Committee 104 

in the end-use customer sector on behalf of industrial customer groups in Illinois, 105 

Louisiana, Michigan and Texas.  I am also the past Chairman of the Issues/Solutions 106 

Subgroup of the MISO Revenue Sufficiency Guarantee (“RSG”) Task Force.   107 

In 2009, I completed the University of Wisconsin-Madison High Voltage Direct 108 

Current (“HVDC”) Transmission course for Planners that was sponsored by MISO.  I 109 
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am a member of the Power and Energy Society (“PES”) of the Institute of Electrical and 110 

Electronics Engineers (“IEEE”).   111 

In addition to our main office in St. Louis, the firm also has branch offices in 112 

Corpus Christi, Texas; Louisville, Kentucky; and Phoenix, Arizona. 113 

 114 

Q. Have you previously filed testimony regarding the issues of large load additions 115 

and open access transmission service? 116 

A. Yes, for example, with respect to large load additions, within the last year I have filed 117 

testimony on behalf of large industrial customer groups in: (i) Louisiana Public Service 118 

Commission Docket No. U-37425 regarding the proposed Entergy Louisiana, LLC 119 

generation and transmission system additions necessary to support a proposed 2,000 120 

MW+ data center load addition in Northeastern Louisiana and (ii) Michigan Public 121 

Service Commission Case No. U-21859 regarding Consumers Energy Company’s 122 

proposed data center amendments to its tariff for its Rate GPD.   Relatively recent 123 

examples of testimony I have filed with respect open access transmission service issues 124 

include testimony I have filed in Public Utility Commission of Texas Docket No. 51802 125 

and Wyoming Public Service Commission Docket No. 2000-588-EN-20.   126 


